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ABSTRACT 

Copyright law protects works of authorship that exhibit original, creative expression, 
including creativity in the selection, arrangement, or coordination of both traditional and 
automated databases. Noncreative databases are not subject to protection against copying 
under existing copyright law. Database producers seek new legal protection against piracy of 
collections of information that result from the investment of substantial amounts of money, 
time, or other resources. The protection they seek would be based on industrious effort rather 
than on creativity. This report examines the pending legislative proposals, H.R. 354 and H.R. 
1858, to create a misappropriation-style of protection against the copying of all or a 
substantial part of such collections of information. 
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Summary 

Copyright law protects works of authorship that exhibit original, creative 
expression, including creativity in the selection, arrangement, or coordination both of 
traditional printed and electronic databases. Noncreative databases are not subject to 
copyright protection, although some protection is available through a combination of 
contract law, trade secrecy law, and misappropriation doctrines of state law. 

Database producers seek new federal protection against piracy of collections of 
information that result from the investment of substantial amounts of money, time, 
or other resources. The protection they seek would be based on industrious effort 
rather than on creativity. 

In response to the concerns of database producers, H.R. 354 has been introduced 
to create a federal misappropriation right under the Commerce Clause against the 
unlawful copying of databases. A 15-year prohibition against copying would apply 
generally to extraction or use in commerce of all or a substantial part of a protected 
collection of information. To qualify for protection, the database producer must have 
expended industrious effort and created the database through a substantial investment 
in money, time, or other resources. 

A closely related bill, H.R. 1858, the “Consumer and Investor Access to 
Information Act of 1999,” was introduced on May 19, 1999 and was referred to the 
House Commerce Committee. H.R. 1858 is similar to H.R. 354 in that it creates a 
Commerce Clause-based right against prohibited duplication and commercial 
distribution of a noncreative database. It is unlike H.R. 354 in several respects, for 
example: 1) the bill provides only civil, not criminal penalties for violation; 2) 

enforcement is vested solely in the Federal Trade Commission; no private right of 
action is created; 3) it does not have a fixed 15-year term of protection; and, 4) it 
applies only to databases created after enactment. 

Proponents of database protection argue new laws are needed to encourage the 
creation and maintenance of databases; to close the gap in protection caused by court 
decisions and technological developments; and to facilitate competition with 
European database producers who are protected by a new database extraction right 
which has been implemented within the European Union. 

Opponents argue that the proposed protection is anti-competitive and overbroad; 
that it will have a negative impact on science and basic research; and will contribute 
to increased costs in accessing databases. 

This report analyzes the legislative proposals for sui generis protection of 
noncreative databases and summarizes the major arguments for and against this new 
form of intellectual property protection. 
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Intellectual Property Protection for Noncreative 

Databases 



The Copyright Act (title 17 of the U.S. Code) protects as copyrightable subject 
matter those databases or other collections of information that qualify as “works of 
authorship” within the meaning of 17 U.S.C. 102. To qualify, databases must exhibit 
at least a modest amount of original, creative expression on the basis of the selection, 
organization, or the overall coordination of the data elements. The data elements may 
themselves be original works of authorship or may be uncopyrightable facts or similar 
items. 

Under a decision of the Supreme Court in Feist Publications v. Rural Telephone 
Sendee Co., 1 however, databases that lack at least a modest amount of original, 
creative expression are not constitutionally eligible for copyright protection. In Feist, 
the Supreme Court held the “white pages” of standard telephone directories lack the 
modest degree of creative expression required by the Constitution to sustain a 
copyright. The Court rejected the so-called “sweat of the brow” or industrious effort 
standard that many of the lower appellate courts had invoked to justify copyright 
protection for telephone directories. 

In the aftermath of the Feist decision, database producers have become 
concerned about the lack of protection for databases that are the result of industrious 
but noncreative effort. That concern was exacerbated by post -Feist lower appellate 
court decisions such as Warren Publishing v. Microdos Data Inc. 2 The Eleventh 
Circuit held that Warren Publishing’s DIRECTORY OF CABLE SYSTEMS, the 
standard reference work in classifying cable systems by the principal communities 
served, had not been infringed by reproduction of the data by a competitor in a new 
format. 

International developments added to the concerns of database producers. The 
European Union issued a directive mandating a new form of protection for 
noncreative databases by its member States. Effective January 1, 1998, EU members 
must protect noncreative collections of information through an “extraction” right. 
This sui generis form of protection is available to non-EU nationals only on the basis 
of reciprocity (unless the database producer essentially maintains a subsidiary within 
an EU member State). That is, American database producers will be able to enjoy this 
new form of protection in Europe only if they establish European subsidiaries, or if 
the United States reciprocates by providing essentially the same protection for 
European-origin databases in the United States as the EU States provide in their 
countries under the new sui generis protection for noncreative databases. 



1 499 U.S. 340(1991). 

2 1 15 F. 3d. 1509 (1 1 th Cir. 1997) (en banc). 
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Developments in the 106 th Congress 

In response to the concerns of the database producers, legislation was introduced 
in the 105 th Congress, but not enacted, which would have created a misappropriation 
type of protection for noncreative databases under the authority of the Commerce 
Power. The House passed a bill twice: the House passed H.R. 2652 as a free-standing 
bill, and later incorporated closely similar provisions as Title V of H.R. 2281. 
Although H.R. 2281 was enacted, the proposal concerning noncreative databases was 
dropped from the bill before final passage, as part of the compromise with the Senate. 

A similar database proposal has been re-introduced in the 106 th Congress as H.R. 
354, the “Collections of Information Antipiracy Act,” but with significant 
modifications. The three major changes in H.R. 354 in comparison with the database 
bills of the 105 th Congress are: 1) a new exception from protection for “individual 
use” of the database for teaching, research, or explanation, under a reasonableness 
standard; 2) a specific exclusion from subject matter coverage in the case of products 
or services that include collections of information used to transmit or store, or provide 
access to, digital online communications; and 3) new language to clarify further that 
protection for revised databases is limited to a 15-year period. 

Hearings on H.R. 354 were held before the House Subcommittee on Courts and 
Intellectual Property on March 18, 1999. The bill was reported, with amendments, 
by the House Judiciary Committee on May 26, 1999. 

A closely related bill, H.R. 1858, the “Consumer and Investor Access to 
Information Act of 1999,” was introduced on May 19, 1999 and was referred to the 
House Commerce Committee. A hearing on Title I of the bill was held before the 
Subcommittee on Telecommunications, Trade, and Consumer Protection on June 15, 
1999. 3 The full committee ordered the bill to be reported in the nature of a substitute 
on August 5, 1999. 

H.R. 1858 is similar to H.R. 354 in that it creates a Commerce Clause-based 
right against prohibited duplication and commercial distribution of a noncreative 
database. It is unlike H.R. 354 in several respects, for example: 1) the bill provides 
only civil, not criminal penalties against violation; 2) enforcement is vested solely in 
the Federal Trade Commission; no private right of action is created; 3) it does not 
have a fixed 15-year term of protection; and, 4) it applies only to databases created 
after enactment. 

At this time, a database protection bill has not been introduced in the Senate. 
In lieu of introducing a formal bill, Senator Hatch on January 19, 1999 placed in the 
Congressional Record three draft versions of database bills for discussion purposes. 4 
One version reflects the last effort by Senator Hatch to reach a consensus on database 



3 Title I of H.R. 1858 prohibits commerce in duplicated databases. Title II would amend the 
Securities Exchange Act of 1934, 15 U.S.C. § 78k- 1 to prohibit misappropriation of real-time 
market information. Title II was the subject of a hearing before the H. Subcomm. on Finance 
and Hazardous Materials on June 14, 1999. 

4 145 CONG. REC. (daily edition) at S316-S326 (January 19, 1999). 
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protection in the 105 th Congress. The second discussion bill consists of the House bill 
in this Congress — H.R. 354. The third discussion bill reflects the preferred approach 
of the higher education, scientific, and library interests, if any new database 
legislation is enacted. 

This report summarizes the proposals for protection of noncreative databases 
(i.e., “collections of information”) and reviews the arguments for and against the 
proposals. 

Background 

Although databases are not expressly included in the list of copyright subject 
matter contained in 17 U.S.C. §102, it is clear from the legislative history of the 
Copyright Act and judicial interpretation of the Act, that certain databases and other 
collections of information are eligible for copyright protection if they meet the “work 
of authorship” standard of the Act. That standard, as interpreted by the courts, 
requires that a work must contain at least a modest degree of original, creative 
expression to be entitled to copyright protection. 

Prior to the Supreme Court decision in the Feist case, the lower appellate courts 
had protected some collections of information (especially telephone directories) on 
the basis of the industrious effort in time, money, and other resources that was 
expended in order to produce and maintain the collection. Arguably, the industrious 
effort standard was a minority view, although at least four courts of appeal had 
applied this test to uphold the copyrightability of telephone directories. 

Some databases may include component materials that themselves may qualify 
for copyright protection, e.g., abstracts, annotations, and other textual works. In 
other cases, the component elements consist of facts and other items that are not 
themselves subject to copyright. Copyright law protects the expression of an author 
but does not protect the facts, ideas, discoveries, systems, or methods embodied in 
the work of authorship. 

If the database exhibits original creative expression through the selection, 
arrangement, or coordination of the data elements, copyright protection subsists in 
these facets of the database. Protection for the original expression in the selection, 
arrangement, or coordination of the data is separate from any possible copyright 
protection in the component parts that may be independently copyrightable. 

Another characteristic of many databases is that they are updated on a fairly 
regular basis. The additions or changes made to update the database may or may not 
exhibit the modest degree of original, creative expression required to sustain a new 
copyright in the updated version. Of course, any copyright or lack of copyright in an 
updated version is independent of the copyright in the original database. 

Since most databases are impersonal works, copyright ordinarily endures for a 
fixed period of years. Each separate copyright expires at the end of that period of 
years. The copyright terms were extended by enactment of the Sonny Bono 
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Copyright Term Extension Act 5 in the 105 lh Congress. The basic copyright term for 
impersonal works is now 120 years from creation or 95 years from publication, 
whichever is shorter. 

In the post-Fmt era, database producers are concerned not only about the 
existence of copyright protection in their databases, but also about the standard of 
infringement. Even if the database is copyrightable, users of the database may be able 
to copy certain data elements (especially facts) and may avoid copying any protected 
elements. If users succeed in copying only noncopyrightable elements, they are not 
liable as infringers under the Copyright Act. 

Computerization of data elements both makes it possible to compile extensive 
databases more efficiently, but also makes it easier for users to extract data from a 
database and recompile it in other formats. In theory, however, if the first compiler 
of the data elements cannot reap sufficient revenues to profit from its efforts, this 
development will have a chilling effect on the incentive to produce new databases and 
update them. On the other hand, since facts and ideas have never been copyrightable, 
society as a whole has long benefitted from the ability of the second compiler to copy 
the facts collected by a predecessor without forcing the second compiler to engage 
in wasteful duplication of effort (except in those limited pr e-Feist situations where 
the courts applied an industrious effort test for determining copyrightability). 

Within the European Union, the effort to harmonize their intellectual property 
laws led the member states to reexamine the nature of copyright protection for 
databases. The industrious effort standard was recognized in some member states 
(such as the United Kingdom and Ireland) but was not recognized in the majority of 
the EU states. Examination of this discrepancy in protection, coupled with the 
enormous economic significance of computerized databases, led the European 
Commission to recommend a new form of protection for databases that are not 
eligible for copyright protection. 

The new right crafted by the EU Database Directive is essentially a right of 
“extraction” with respect to collections of information that result from substantial 
investments of time, money, or other resources. Protection endures for 15 years, and 
is based on the European concept of related or neighboring rights. That is, rights 
similar or adjacent to copyright but also lesser in duration and scope than the 
protection extended to copyright subject matter. 

Since the EU database “extraction right” is not based on copyright law, the EU 
arguably has the option, and has exercised the option, to extend this right to foreign 
nationals only on the basis of reciprocity. In the case of copyright subject matter, 
both the Beme Convention — the principal international copyright treaty — and the 
intellectual property standards of the World Trade Organization (known as “TRIPS”) 
require national treatment, subject to the rule of the shorter term. 6 Given the 



5 P.L. 105-298, October 27, 1998. 

6 The mle of the shorter term is an exception to the general rule of the Beme Convention that 
nationals of a foreign country shall receive the same protection as nationals of the country 
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